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MILTON M. SMITH, M.D. 
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TO PRACTICE MEDICINE AND SURGERY : 
IN THE STATE OF NEW JERSEY 

FINAL ORDER 
OF DISCIPLINE 

This matter was opened to the New Jersey State Board of 

Medical Examiners upon receipt of information which the Board has 

reviewed and on which the following findings of fact and 

conclusions of law are made. 

FINDINGS OF FACT 

1. Respondent, Milton M. Smith, M . D . ,  License No. MA 

3 9 1 9 6 ,  is a physician licensed in the State of N e w  Jersey and has 

been a licensee at all times relevant here to .  He currently holds 

an active New Jersey medical license. 

2 .  On or about January 14, 2 0 0 3 ,  the  State of New 

York, Department of Health, State Board for Professional Medical 

Conduct ( " N e w  York Board") filed a Statement of Charges against 

Respondent charging h i m  with twenty-four (24) specifications of 

professional misconduct. Specifically, it was alleged that 

Respondent committed professional misconduct by practicing the  



profession fraudulently; by willfully, harassing, abusing or 

intimidating a patient either physically or verbally; by engaging 

in conduct in the practice of the  profession of medicine that 

evidences moral unfitness to practice; by willfully making o f  

filing a false report ,  or failing to file a report  required by 

law or by the department of health o r  the education department; 

and by engaging in negligence on more than one occasion in 

connection with the care and treatment of seven patients. 

. -  

3 .  In a Hearing Committee Determination and Order 

( "Orde r " ) ,  entered October 28,  2003 by the  New York Board, 

Respondent's license to practice medicine in New York State was 

revoked after the  New York Board found Respondent to have engaged 

in professional misconduct by reason of practicing the profession 

of medicine fraudulently within t h e  meaning of N e w  York Education 

Law Section 6 5 3 0 ( 2 )  as charged in the F i r s t ,  Second, Third, 

Fourth, Sixth and Seventh Specifications of Charges, and as set 

f o r t h  in Findings of Fact 4 through 6 6  and 71 through 93; to have 

engaged in professional misconduct by reason of willfully 

harassing, abusing or intimidating a patient, either physically 

or verbally within the meaning of New York Education Law Section 

6530(31) as charged in the Eigh th ,  Ninth and Tenth Specification 

of Charges, and as s e t  f o r t h  in Findings of Fact 4 through 13, 24 

through 29, 31, 38, 81 through 8 7 ,  9 0  and 9 2 ;  to have engaged in 

professiona1 misconduct by reason of engaging in conduct in the 
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practice of medicine that evidences moral unfitness to practice 

within the meaning of New Ycrk Education Law Section 6530(20) as 

. -  

charged in the Eleventh, Twelfth, Thirteenth, Fourteenth and 

Seventeenth Specifications of Charges, and as se t  forth in 

Findings of Fact 4 through 66 and 71 through 9 3 ;  to have engaged 

in professional misconduct by reason of willfully making or 

filing a false report  within the meaning of New York Education 

Law Section 6530(21) as charged in the  Eighteenth, Nineteenth, 

Twentieth, Twenty-First and Twenty-Third Specifications of 

Charges, and as s e t  f o r t h  in Findings of Fact 16 through 1 9 ,  2 3 ,  

3 3  through 39,  48 through 5 2 ,  61  through 66 ,  79 and 80; and to 

have engaged in professional misconduct by reason of practicing 

the profession of medicine with negligence on more than one 

occasion within the meaning of N e w  York Education L a w  Section 

6 5 3 0 1 3 )  as charged in t h e  Twenty-Fourth Specifications of 

Charges, and as set f o r t h  in Findings of Fact 4 through 14 and 7 1  

through 9 3 .  

materials are  annexed hereto and made a p a r t  hereof.)  

(Copy of the Determination and O r d e r  and supporting 

CONCLUSIONS OF LAW 

1. The above disciplinary action taken by t h e  sister s t a t e  

of New York provides grounds to t ake  disciplinary action against 

Respondent's license to pract ice  medicine and surgery i n  the State 

of N e w  Jersey pursuant to N.J.S.A. 45:1-21(g) in that Respondent's 

license has-been revoked in another state. 
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2.  The above disciplinary action provides grounds t o  take  
. -  

disciplinary aga ins t  Respondent's license to practice medicine and 

surgery i n  New Jersey pursuant to N.J.S.A. 45:1-21(b) in that it is 

based on findings t h a t  would give rise to discipline in this State 

for engaging in the use of dishonesty and fraud in practicing t h e  

profession of medicine. 

3 .  The above disciplinary action provides grounds t o  take  

disciplinary action against Respondent's license to practice 

medicine in New Jersey in that it is based on findings t h a t  would 

give rise t o  discipline i n  t h i s  State fo r  misconduct pursuant t o  

N . J . S . A .  45:1-2l(d) since Respondent has engaged in repeated acts 

of negligence and N.J.S.A. 45:l-21 (e)  since Respondent has engaged 

i n  professional misconduct. 

DISCUSSION ON FINALIZATION 

Based on t h e  foregoing findings and conclusions, a 

Provisional O r d e r  of Discipline, which provisionally suspended the 

respondent's license to practice medicine i n  t h i s  State u n t i l  such 

time as h i s  N e w  York license is fully reinstated without 

restrictions, was filed on January 14, 2004 ,  and a copy served on 

the respondent.  The Provisional Order was subject t o  finalization 

by t h e  Board a t  5 : O O  p.m. on January 30, 2 0 0 4 ,  unless respondent 

requested a modification or dismissal of che s t a t e d  Findings of 

Fact or Conclusions of Law by submitting a written request for 

modification or dismissal setting f o r t h  in writing any and a l l  
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reasons why said findings and conclusions should be modified or 

dismissed and submitting any and a l l  documents or other w r i t t e n  

evidence supporting respondent's request f o r  consideration and 

reasons t h e r e f o r .  Any submission was to be reviewed by t h e  Board 

and the  Board was to determine whether f u r t he r  proceedings were 

necessary. 

In response to the Provisional Order, Zulima V. Farber, 

Esquire, counsel f o r  t he  respondent, submitted a written 

correspondence, dated January 3 0 ,  2 0 0 4 ,  fer t he  Board's review on 

D r .  Smith 's  behalf, I n  t h i s  document, counsel fo r  Dr. Smith, while 

acknowledging that t he  revocation of the respondent's license in 

New York could form the basis f o r  suspension of h i s  New Jersey 

medical license, requested that the Board dismiss or modify t he  

findings of f ac t  and conclusions of law detailed in t h e  Provisional 

Order. I n  t h e  alternative, Dr. S m i t h  requested mitigation of the 

proposed suspension penalty. 

Specifically, the respondent maintained t h a t  the Board 

should not discipline him based on t h e  N e w  York act ion because New 

York denied h i s  due process rights in its conduct and management of 

the  underlying administrative action and t h a t  it failed to afford 

h i m  fundamental fairness. Hence, Dr. Smith argued that the New 

York proceedings w e r e  fatally t a in t ed  and that the Board should not 

u t i l i z e  it as the  basis t o  suspend h i s  New Jersey license. In h i s  

response to-the Provisional Order, the  respondent asserted that he 
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was denied due PTOG~SS in the  underlying action as a result of: 

false or materially inconsistent testimony from the  witnesses; 

self-serving statements and alleged bias  of the  witnesses; and 

improper assessment of t h e  weight of the  evidence by the  N e w  York 

Board. He requested an opportunity to address the  Board at a 

hearing so that he could ' I .  . . clarify any issues that remain 

unclear, to emphasize important points and, in effect, to plead his 

case directly to the  decision-makers." 

Deputy Attorney General Michelle T. Weiner provided a 

written submission to the Board, dated February 5, 2004,  on behalf 

of the  Office of the Attorney Genera l .  In this submission, DAG 

Weiner detailed the procedural history of this matter and outlined 

the  unanimous findings of fact of Dr. Smith's conduct made by the 

Hearing Committee of the  N e w  York Board subsequent to conducting an 

evidentiary hearing. She argued that the respondent was improperly 

attempting to challenge t he  New York Board's findings as to the 

credibility and alleged bias of various witnesses in this matter as 

well as the  Mew York Board's assessment of the  weight of t h e  

evidence presented. 

DAG Weiner, while acknowledging Dr. Smith's request to 

present evidence OR mitigation evidence, maintained that the Board 

had ample grounds to suspend the respondent's N e w  Jersey license 

based on the  findings of the N e w  York Board since Dr. Smith's 

infractions went d i r e c t l y  to the pract ice  of medicine and involved 
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professional misconduct and moral turpitude. The New York Board 

unanimously found t h a t  Dr. Smith, whose practice included a 

substantial amount of independent medical examinations, had: 

inappropriately touched the breasts and vaginal area of three 

female patients; repeatedly put  his clothed penis into one 

patient's hand a f t e r  asking her to open and close her hands; 

f a i l e d  to perform an appropriate physical examination- on seven 

patients; and, knowingly and intentionally preparing and submitting 

reports which he knew d id  not accurately report the actual nature 

and scope of his evaluations of six patients. DAG Weiner 

highlighted for the Board t h a t  the New York Board's determination 

was predicated on i t s  finding that the six patients were c red ib le  

witnesses and that i t s  explicit determination that the  respondent 

and h i s  expert witness were not credible. 

Via a letter to the Board, dated February 10, 2004, t h e  

respondent submitted f u r t he r  opposition to the Provisional Order 

and in reply  to t h e  February 5 ,  2004 ,  submission by DAG Weiner. In 

t h i s  correspondence, Dr. Smith urged the Board to disregard  DAG 

Weiner's submission since it "mischaracterized material facts" and 

disregarded crucial issues. He reiterated his position that the 

Board could not utilize the  New York action as a basis to suspend 

his license in this State since he had been denied due process in 

the  underlying action and again requested to address t h e  Board so 

that all "legal issues and factual circumstances" could be properly 
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presented and considered. 

On February 10, 2004, the Board considered whether to 

affirm .or modify its Provisional O r d e r ,  schedule an evidentiary 

and/or mitigation hearing. All materials submitted by both the 

respondent and the Deputy Attorney General w e r e  reviewed at this 

meeting, including, but not limited to: t h e  transcripts of the  nine 

19) day administrative hearing before the New York Board; i t s  

twenty-two page Determination and Order; and Reports of Interview 

and complaint letters from the  patients. T h e  respondent had ample 

opportunity to present mitigation evidence and in fact did  so in 

the form e€ a number of documents from character witnesses-l The 

Board determined however that f u r t he r  proceedings were not 

necessary and that no material discrepancies had been raised by Dr. 

Smith’s response to t he  Provisional Order. 

Following i t s  review of the entire record, the Board 

determined that IIQ information had been presented which a l tered its 

preliminary finding that the  disciplinary action taken by t h e  

sister state of New York provided ample grounds to take  

disciplinary action against Dr. Smith‘s license to practice 

medicine and surgery in the S t a t e  of New Jersey ,  pursuant to 

N.J.S.A. 45:1-21(9), since h i s  license had been revoked in another 

s t a t e ,  The revocatian of t h e  respondent‘s N e w  York license 

1 Respondent and counsel were present at t h e  Board’s 
February 10, 2 0 0 4 ,  meeting and requested an opportunity to be 
heard. 



resulted from conduct which constitutes a long standing deviation 

from acceptable professional standards. Inappropriate sexual 
. -  

touching between a physician and patient is a violation of the 

basic and necessarytrust  patients place i n  t h e i r  physicians. This 

t r u s t  goes to the hear t  of, and shapes, a doctor-patient 

relationship. The egregiousness of the respondent’s miscondukt is 

exacerbated by the  fact tha t  this conduct occurred under t h e  guise 

of a legitimate medical examination. 

Additionally, the Board found t h a t  action taken by New 

York provided grounds to take disciplinary action against  the  

respondent‘s medical license, pursuant to N.J.S.A. 45:1-21(b) in 

t h a t  it is based on findings t ha t  would give rise to discipline in 

this State f o r  engaging in t h e  use of dishonesty and fraud i n  

practicing the profession of medicine. Finally, the  Board 

concluded that his conduct in N e w  York would give rise to 

discipline in this State for misconduct since the  respondent 

engaged in repeated ac ts  of negligence and professional misconduct 

contrary to N.J.S.A. 45:1-21(d) and ( e ) ,  respectively. 

The Board finds that it is not i t s  mandate or role to g o  

behind the N e w  York Board’s determination and r e t r y  t h e  underlying 

administrative action and make new credibility findings and 

assessments of the  weight of t he  evidence as requested by the 

respondent in h i s  written response to t h e  Provisional Order. In 

New York, Dr. Smith was afforded a hearing, which l a s t ed  over nine 
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(9) days and in which he was represented by C Q U ~ S ~ ~ ,  on the merits 

of misconduct allegations. He was able to confront witnesses and 
. -  

submit evidence to substantiate his position. Mitigation evidence 

wa6 also considered by the New York Board. However, at the 

conclusion of the  hearing and subsequent to i t s  consideration of 

all relevant evidence, the New York Board revoked the respondent's 

license to practice medicine and surgery in N e w  York based on its 

findings of his misconduct. 

Following this determination, the  respondent filed both 

an appeal of the N e w  York Board's Revocation Order and an Order to 

Show Cause for a temporary stay of t h e  New York Board's decision in 

a N e w  York State Cour t .  The stay application was denied by the N e w  

York Appellate Division on January 2, 2 0 0 4 .  The Board finds that 

the pendency of an appeal of the underlying matter is irrelevant to 

i t s  present determination. Presently, the  ruling of t h e  New York 

Board is controlling and the Board concludes t h a t  the nature Qf the 

respondent s misconduct is such that demands immediate action by 

the Board in order to protect the health and welfare of the 

citizens in New Jersey. 

Contrary to the respondent's assertions, t h e  Board finds 

that the  proceedings in N e w  Yerk demonstrated a careful and 

deliberate evidentiary process. In an effort to understand t h e  

bas is  for t h e  N e w  York Board's decision, t h e  Board carefully 

reviewed t h e  entire record; particularly t h e  transcripts of t h e  
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administrative hearing, the Amended Statement of Charges and the 

Hearing Committee Determination and Order; in order to ascertain 
. -  

the  care f a c t s  of Dr. Smith's alleged misconduct. The New York 

Board detailed its findings of f ac t s  relative to the respondent's 

offending conduct in i t s  Determination and Order. The Board notes 

that the  N e w  York Board made specific and explicit credibility 

findings as to witnesses and weighed potential bias motivations of 

said witnesses. It a l s o  explicitly found that Dr. Smith and his 

expert witness were not credible.  The N e w  York Board considered 

the  fact that the respondent had been acquitted in certain p r i o r  

criminal actions which involved cer ta in  witnesses and properly 

concluded that the burden of proof standard in a criminal 

proceeding is mox-e stringent than t ha t  required in the 

administrative process. 

T h e  respondent contends that t h e  New York Board denied 

h i m  due process and fundamental fairness in its consideration of 

the testimonies of Patients E and G in t h e  underlying matter. He 

therefore asserts again t h a t  t h e  Board cannot base i t s  disciplinary 

action on t h e  record established by the N e w  York Board.2 The Board 

finds that this argument is without merit. A s  to Patient E, t h e  

N e w  York Board permitted one of its investigators to testify in 

lieu of the  patient who w a s  unavailable to t e s t l f y  after suffering 

2 The patients who testi€ied before the  New York Board were 
identified only as Patients A,  E, C, D ,  E ,  F and G .  
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a stroke. In its Determination and Order, the  N e w  Yark Board 

explicitly disregarded the allegations of Patient E finding the 

investigator's testimony unconvincing "because of the number of 

information gaps in h i s  investigation" of the patient complaint. 

Hence, the New York Board dismissed the allegations relating to 

Patient: E. Therefore, the Board concludes and is satisfied that 

the  Patient E ' s  allegations were not utilized in its disciplinary 

action against t h e  respondent. 

The respondent relies heavily upon the  circumstances 

surrounding the inclusion of Patient G and her  allegations, in the 

New York administrative proceedings, in support  of h i s  argument 

t h a t  the New York Board violated his due process rights. In 

addition to the  administrative complaint, Patient G filed criminal 

charges against Dr. Smith relative to her allegations. The 

respondent apparently prevailed in the criminal matter. The 

respondent, among other contentions, argues that t h e  New York Board 

by amending i t s  Statement of Charges to include this patient's 

allegations from 1991 constituted a violation of due process and 

therefore cannot be used as a basis f o r  the  Board's disciplinary 

action in this State. Again, t h e  Board finds t h a t  the  respondent 

is again requesting this Board to go behind the  New York Board's 

deLermination, retry the  case and make credibility findings and 

assessments of the  weight of t h e  evidence afresh. This conduct is 

expressly re-jected by t h e  Board and proscribed by case law. [See 
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re Coruzzi, 95 N.J. 5 5 7 ,  567-568 (1984); In re Cole, 194 N.J. 

Super. 237, 245 (1984)l. 

After its conscientious nine ( 9 )  day administrative 

proceeding, the  New York Board revoked t h e  respondent's license to 

practice medicine in that S t a t e .  Additionally, h i s  motion for a 

stay of the revocation was denied by the Appellate Division. The 

Board, following its consideration of the record in the  underlying 

action, has concluded that it has a full understanding and 

interpretation of Dr. Smith's conduct and the  evidence that was 

presented to the N e w  York Board. It is convinced that t h e  

respondent was afforded the requisite due process in the underlying 

matter and specifically re jec ts  Dr. Smith's arguments to t h e  

contrary. The Board concludes that it has ample grounds to suspend 

the respondent's license based on t h e  findings of t he  N e w  York 

Board. The respondent's conduct went directly to and is adverse to 

t h e  practice of medicine and involved professional misconduct. 

After nine days of hearings, the N e w  York Board concluded 

that the testimony of the witnesses was credible t ha t  the 

respondent improperly touched the breasts and vaginal areas of 

three female and improperly rubbed h i s  clothed penis against t w o  of 

the  patients. The testimony o€ Patient A describes in graphic 

detail the deplorable conduct of t h e  respondent. She testified, 

through an interpreter, t h a t  

- And while he came to me, he s tood  behind 
me with his hands, he s ta r ted  to push me down 
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and he touched my breasts - -  sorry. And he 
grabbed my breasts and he was squeezing them - 

like they were lemons. . . I've always said 
that it felt like he was milking a cow. And 
in English, he asked me does t h a t  h u r t ?  . . . 
And I told h i m ,  yes,  because you are squeezing 
me. 

And then he grabbed with his hand, he 
lowered them - he lowered my pants and my 
panties and he touched my vagina. And with 
part  of his hand, he was touching the  bane 
that we have, but with his fingers, he was 
touching inside. 

In addition to the inexcusable conduct detailed above, 

the  New York Board concluded that the respondent had failed to 

perform appropriate physical examinations on seven patients and 

knowingly and intentionally prepared and submitted reports that did 

not accurately report the actual nature and scope of the 

independent evaluations of six patients. The vile nature and 

seriousness of Dr. Smith's conduct cannot be minimized or 

overlooked. The Board has ample precedent where suspension and 

revocation w e r e  the sanctions imposed in cases with similar 

reprehensible conduct; for example, In re Polk, 90  N.J. 550 ,  5 7 8  

( 1982 ) ;  In re Schermer, 94 N.J.A.R. 2d 33 (BDS 1994), aff'd, 

N . J . A . R .  2d 3 3  (App. D i v .  1996); I n  re Chunmuanq, 93 N.J.A.R. 2d 

(BDS)  2 7 .  

Fur ther ,  t h e  Board found nothing in Dr. Smith's response 

tu t h e  Provisional Order that demonstrated a need for a hearing on 

mitigation of the  Board's decision. The Board found t h a t  t h e  

character witness documents submitted by the  respondent adequately 
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detai led Dr. Smith‘s position as to an appropriate sanction in this 

matter as well as the  potential harm he may suffer if the 

Provisional Order is finalized. The Board found hence t ha t  a 

hearing t o  reiterate this rnitigat,ion evidence was unnecessary. 

The Board thoroughly considered the record before it. 

Notwithstanding his challenges to New York Board’s administrative 

procedures and the mitigation evidence presented by the  respondent, 

the Board must take i n t o  consideration t h e  public health, safety 

and welfare of the  consumers in this State. The nature and the 

seriousness of the conduct engaged in by Dr. Smith cannot be 

minimized or overlooked and demand t h a t  t h e  Board exercise its 

statutory mandate to protect the citizens of New Jersey, The Board 

concludes that the  need to ensure a high level of public confidence 

in the  character and integrity of those holding a license to 

practice medicine and surgery i n  the State warrant t h e  imposition 

of the suspension of Dr. Smith’s license until h i s  New York License 

is reinstated. As stated earlier, sexual cantact and improper 

sexual touching between a physician and patient are violative of 

professional standards and cannot be permitted. Hence, the 

suspension of the respondent’s license sends a message t h a t  the 

Board will not tolerate  such conduct; thus t h e  penalty has both a 

punitive and deterrent effdct. The Board’s determination was 

announced on the  record in public session at i t s  February 10, 2004  

meeting at which respondent was present. In order €or there  to be 
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an order ly  transition of patient care the suspension was made 

effective t w o  weeks from the determination. 

ACCORDINGLY, IT IS on this day of 2004; 

ORDERED THAT: 

1. Respondent's license to practice medicine and surgery in 

the State of N e w  Jersey s h a l l  be and hereby is suspended until such 

time as his license to practice medicine is fully reinstated in t h e  

State of New York without restrictions effective Thursday, February 

2 6 ,  2 0 0 4 .  

2. Prior to resuming active practice in New Jersey, 

Respondent shall be required to appear before the Board or a 

committee thereof to demonstrate fitness to resume practice. Any 

practice i n  this State p r i o r  to said appearance shall constitute 

grounds for the  charge of unlicenced practice. In addition, the  

Board reserves t he  r i gh t  to place restrictions on Respondent's 

practice should his license be reinstated. 

NEW JERSEY STATE BOARD OF 
M E D I C A n  EXAMINERS 

David M. Wallace, M . D  
Board President 
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MILTON M. SMITH, M.D, 
L i c e n s e  #MA039196 

- - -  

ADDENDUM 

Any licensee who is the subject of an order ofthe Board suspending, revoking or otheswise 
conditioning the license, shall provide the following information at the time that the order 
is signed, if it is entered by consent, or immediately after service of a fully executed order 
entered after a hearing. The infamation required here is necessary for the Board to fulfill 
its reporting obligations: 

t 
Y 

! 

Social Security Number': 

List the Name and Address of any and all Health Care Facilities with which you are 
affiliated: - 

List the Names and Address of any and all Health Maintenance Organizations with which 
you are affiliated: 

Provide the names and addresses of every person with whom you are associated in your 
professional practice: (You may attach a blank sheet of stationery bearing this information). 

I Pursuant to 45 CFR Subtitle A Section 61.7 and 45 CFR Subtitle A 
Section 60.8, the Board is required to obtain your Social Security Number andlor federal 
taxpayer identification number in order to discharge its responsibility to report adverse 
actions to the National Practitioner Data Bank and the HIP Data Bank. 



. . ... . . - - -  . . .... - - 

DIRECTIVES APPLICABLE TO ANY MEDICAL BOARD LICENSEE 
WHO IS DISCIPLINED OR WHOSE SURRENDER OF LICENSURE-- 

HASBEENACCEPTED 

APPROVED BY THE BOARD ON MAY 10,2000 
.- 

All licensees who are the subject of a disciplinary order of the Board are required to 
provide the information required on the Addendum to these Directives. The information 
provided will be maintained separately and will not be part of the public document filed with 
the Board. Failure to provide the information required may result in further disciplinary 
action for failing to cooperate with the Board, as required by N.J.A.C. 13:45C-1 et sea. 
Paragraphs 1 through 4 below shall apply when a license is suspended or revoked or 
perinanently surrendered, with or without prejudice. Paragraph 5 applies to licensees who 
are the subject of an order which, while permitting continued practice, contains a probation 
or monitoring requirement. 

1. Document Return and Agency Notification 

The licensee shall promptly torward to the Board office at Post Office Box 183, 140 East 
Front Street, 2nd floor, Trenton, New Jersey 0862541 83, the original license, current 
biennial registration and, if applicable, the original CDS registration. In addition, if the 
licensee holds a Drug Enforcement Agency (DEA) registration, he or she shall promptly 
advise the DEA of the licensure action. (With respect to suspensions of a finite term, at 
the conclusion of the term, the licensee may contact the Board office for the return of the 
documents previousty surrendered to the Board. In addition, at the conclusion of the term, 
the licensee should contact the DEA to advise of the resumption of practice and to 
ascertain the impact of that change upon hislher DEA registration.) 

2. Practice Cessation 

The licensee shall cease and desist from engaging in the practice of medicine in this State. 
This prohibition not only bars a licensee from rendering professional services, but also 
from providing an opinion as to professional practice or its application, or representing 
himherself as being eligible to practice. (Atthough the licensee need not affirmatively 
advise patients or others of the revocation, suspension or surrender, the licensee must 
truthfully disclose hisJher licensure status in response to inquiry.) The disciplined licensee 
is also prohibited from occupying, sharing or using office space in which another licensee 
provides health care services. The disciplined licensee may contract for, accept payment 
from another licensee for or rent at fair market value Mice premises andlor equipment. 
In no case may the disciplined licensee authorize, altow or condone the use of hislher 
provider number by any health care practice or any other licensee or health care provider. 
(!n situations where the licensee has been suspended for less than one year, the licensee 
may accept -payment from another professional who is using hisJher office during the 
period that the licensee is suspended, for the  payment of salaries for office staff employed 
at the time of the Board action.) 



. .-. .. _. . . .. . - -  - . . -. . . . . . . . . . 

A licensee whose license has been revoked, suspended for one (1) year or more or 
permanently surrendered must remove signs and take affirmative action to stop 
advertisements by which hidher eligibility to practice is represented. The licensee must 
also take steps to remove hidher name from professional listings, telephone directories, 
professional stationery, or billings. If the kensee's name is utilized in a group practice 
title, it shall be deleted. Prescription pads bearing the licensee's name shall be destroyed. . 
A destruction reporl form obtained from the Off ice of Drug Control (973-504-6558) must 
be fijed. If  no other licensee is providing sewices at the location, all medications must be 
removed and returned to the manufacturer, if possible, destroyed or safeguarded. (tn 
situations where a license has been suspended for less than one year, prescription pads 
and medications need not be destroyed but must be secured in a locked place for 
safe keeping.) 

3. Practice Income ProhibitionslDivestJture of Equity interest in Professional 
Service Corporations and Limited Liability Companies 

A licensee shall not charge, receive or share in any fee for professional services rendered 
by himlherself or others while barred from engaging in the professional practice. The 
licensee may be compensated for the reasonable value of services lawfully rendered and 
disbursements incurred on a patient's behalf priorto the effective date of the Board action. 

A licensee who is a shareholder in a professional sewice corporation organized to engage 
in the professional practice, whose license is revoked, surrendered or suspended for a 
term of one (1) year or more shall be deemed to be disqualified from the practice within the 
meaning of the Professional Service Corporation Act. (N.J.S.A. 14A:17-11). A disqualified 
licensee shall divest himlherself of all financial interest in the professional service 
corporation pursuant to N.JS.A. 14A:17-13(c). A licensee who is a member of a limited 
liability company organized pursuant to N.J.S.A. 42:l-44, shall divest himlherself of all 
financial interest. Such divestiture shall occur within 90 days following the the entry of the 
Order rendering the licensee disqualified to participate in the applicable form of ownership. 
Upon divestiture, a licensee shafl fonvard to the Board a copy of documentation fowarded 
to the Secretary of State, Commercial Reporting Division, demonstrating that the interest 
has been terminated. If the licensee is the sole sharehotder in a professional service 
corporation, the corporation must be dissolved within 90 days of the licensee's 
disqualification. 

4. Medical Records 

If, as a result of the Board's action, a practice is closed or transferred to another location, 
the licensee shalt ensure that during the three (3) month period following the effective date 
of the disciplinary order, a message wilt be delivered to patients calling the former office 
premises, advising where records may be obtained. The message should inform patients 
of the names and telephone numbers of the licensee (or hidher attorney) assuming 
custody of the records. The same information shall also be disseminated by means of a 
notice to be published at least once per month fur three (3) months in a newspaper of 



general circulation in the geographic vicinity in which the practice was conducted. At the 
end of the three month period, the licensee shall file with the Board the name and 
telephone number of the contact person who will have access to medical records of former 
patients. Any change in that individual or hidher telephone number shall be promptly 
reported to the Board. When a patient or hislher representative requests a copy of hidher  
medical record or asks that record be forwarded to another health care provider, the 
licensee shall promptly provide the record without charge to ?he patient. 

5. ProbationSMonitoring Conditions 

With respect to any licensee who is the subject of any Order imposing a probation or 
monitoring requirement or a stay of an active suspensjon, in whole or in part, which is 
conditioned upon compliance with a probation or monitoring requirement, the licensee 
shall fully cooperate with the Board and its designated representatives, including the 
Enforcement Bureau of the Division of Consumer Affairs, in ongoing monitoring of the 
licensee's status and practice. Such monitoring shall be at the expense of the disciplined 
pra'act itioner. 

{a) Monitoring of practice conditions may include, but is not limited to, inspection 
of the professional premises and equipment, and Inspection and copying of patient records 
(confidentiality of patient identity shall be protected by the Board) to verify compliance with 
the Board Order and accepted standards of practice. 

(a) Monitoring of status conditions for an impaired practitioner may indude, but 
is not limited to, practitioner cooperation in providing releases permitting unrestricted 
access to records and other information to the extent permitted by law from any treatment 
facility, other treating practitioner, supp~rt group or other individualJfacility involved in the 
education, treatment, monitoring OF oversight of the practitioner, or maintained by a 
rehabilitation program for impaired practitioners. If bodily substance monitoring has been 
ordered, the practitioner shall fully cooperate by responding to a demand for breath, blood, 
urine or other sample in a timely manner and providing the designated sample. 



. . . . . . . . - . - 
- - -  - 

NOTICE OF REPORTING PRACTICES OF BOARD 
REGARDING DISCIPLINARY ACTIONS 

Pursuant to N.J.S.A. 52:14B-3(3), all orders of the New Jersey State b a r d  of Medical Examiners are 
available for public inspection. Should any inquiry be made concerning the status of a licensee, the 
inquirer will be informed of the existence of the order and a copy wilt be provided if requested. All 
evidentiary hearings, proceedings on motions or other applications which are conducted as public 
hearings and the record, including the transcript and documents marked in evidence, are available for 
public inspection, upon request. 

Pursuant to 45 CFR Subtitle A 60.8, the Board is obligated to report to the National’Practitioners Data 
Bank any action relating to a physician which is based on reasons relating to professional competence 
or professional conduct: 

(1) 
(2) 
(3) 

Which revokes or suspends (or athenvise restricts) a license, 
Which censures, reprimands or places on probation, 
Under which a license is surrendered. 

Pursuant to 45 CFR Section 61.7, the Board is obtigated to report to the Healthcare Integrity and 
Protection (HIP) Data 8ank, any formal or official actions, such as revocation or suspension of a 
license(and the length of any such suspension), reprimand, censure or probation or any other loss of 
license or the right to apply for, or renew, a license of the provider, supplier, or practitioner, whether by 
operation of law, voluntary surrender, non-renewability, or otherwise, or any other negative action or 
finding by such Federal or State agency that is publicly available information. 

Pursuant to N.S.S.A.45:9-19.13, if the Board refuses to issue, suspends, revokes or otherwise places 
conditions on a license or permit, it is obtigated to notify each licensed health care facility and health 
maintenance organization with which a licensee is affiliated and every other board licensee in this state 
with whom he or she is directly associated in private medical practice. 

In accordance with an agreement with the Federation of State Medical Boards of the United States, a 
list of all disciplinary orders are provided to that organization on a monthly basis. 

Within the month following entry of an order, a summary of the order will appear on the public agenda 
for the next monthly Board meeting and is forwarded to those members of the public requesting a copy. 
In addition, the same summary will appear in the minutes of that Board meeting, which are also made 
available to those requesting a copy. 

Within the month following entry of an order, a summary of the order will appear in a Monthly 
Disciplinary Action Listing which is made available to those members of the public requesting a copy. 

On a periodic basis the Board disseminates to its licensees a newsletter which includes a brief 
description of all of the orders entered by the Board. 

From time to time, the Press Office of the Division of Consumer Affairs may issue releases including 
the summaries of the content of public orders. 

Nothing herein is intended in any way to limit the Board, the Division or the Attorney General from 
disclosing any public document. 



STATE OF'NEW YORK 
DEPARTMENT OF HEALTH 

Antonia C. Novella, M.D., M.P.H. , Dr.P.H. Dennis P. Whalsn 
G m m W m r  ExeCLltive wry Commrssroner 

October 30,2003 

Milton M. Smith, M.D. 
1000 Park Avenue Associate Counsel 
New YQI-~, New York 10028 

Alexander G. Bateman, Esq. 

East Tower, 15* Floor 
190 EAB Plaza 
Unhdale,  New York 1 1556-01 90 

Leslie Eisenberg, Esq. 

N Y S  Department of Health 
Bureau of Professional 

Medical Conduct 
Ruskin, MOSCWU, Faltischek, P.C. 5 Pem Plaza - 6"' FIoo~ 

New Yok, New York 10001 

RE: In the Matter of Milton M. Smith, M.D. 

Dear Parties: 

Enclosed please find the Determination and Order (No. 03-286) of the 
Hearing Committee in the above referenced matter. This Determination and Order 
shaII be deemed effective upon the receipt or seven (7) days after mailing by 
certified mail as per the provisions of $230, subdivision 10, paragraph (h) of the 
New York State hbl ic  Health Law. 

Five days after receipt of thk Order, you wiIl be required to deliver to the 
Board of Professional Medical Conduct YOU license to practice medicine together 
with the registration certificate. Delivery shall be by either certified mail or in 
person to: 



-. . . . - - . . . . - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

~. Office of Professional Medical Conduct 
New York State Department ofHealth 
HedIey Park Place 
433 River Street - Fourth Floor 
Troy, New York 121 80 

If your license or segistt.ation certificate is lost, misplaced or its whereabouts 
is otherwise unknown, you shall submit an &davit to that effect If subsequently 
you locate the requested items, they must then be delivered to the Office of 
Professidnal Medical Conduct In the manner noted above. 

As prescribed by the New York State Public Health Law $230, subdivision 
10, paragraph (i), and $230-c subdivisions 1 through 5, (McKhey Supp. 1992), 
"the determination o f  a committee on professional medical conduct may be 
reviewed by the Administrntive Review Board for professional medical conduct" 
Either the licensee or the Department may seek a review of a committee 
det emination. 

1 

Request for review of the Committee's determina~on by the Administrative 
Review Board stays penalties other than suspension or revocation until final 
determination by that Board. Summary orders are not stayed by Administrative 
Review Board reviews. 

AI1 notices of review must be served, by certified mail, upon the 
Adminis.trative Review Board and the adverse party within fourteen (1 4) days of 
senrice and receipt of the enclosed Determination and Order. 

The notice of review served OR the Administrative Review Board should be 
forwarded to: 

James F. Horn, Esq., Adminismtive Law Judge 
New York State Department of Health 
Bureau of Adjudication 
Hedley Park Place 
433 River Street, Fifth Floor 
Troy, New York 121 80 



The parties shdl have 30 days from the notice of appeal in which to file their 
briefs to the Administsative Review Board. Six copies of d1 papers must also be 
sent to the attention of Mr. Horn  at the above address and one copy to the other 
party. The stipulated record in this matter shdI consist ofthe oEcial hearing 
mmipt(s>  and a11 documents in evidence. 

Parties will be notified by mail of the Administrative Review Board's I 

Determination and Order. 

Sincerely, 

Bureau of Adjudication 
SZXb:djh 
End osure 



BPMC NO. 03-286 

Dr. Goldlng was wt prwent at a portion of the haring Sessions conducted on March 13, 

2003 and May 12,2003. Dr. Golding duly affirmed that hc had read and conSidmd the M p t  of 
prucdings and tbe evidence received at such hearing Sessions prior to tht delibtrations in this 
natter 011 !kptemk 15,2003. See Appendix A. 

Dr. Marell wms not present at a portion of the hearing sessions conducted on April 28,2003, 
May 5,2003, May 12,2003, May 15,2003 and May 29,2003. Dr. MemU duly aEmed that hc had 
readandconsideredthehranscsiptofproa ' " 

prior to the delibaatiom in this matttr on S e p t m k  15,2003. set Appendix B. 
and the evidence received at swh heanxlg Sessions 

AAer consideration of the entire record, the Hearing Committee submits this Determidon 

andorder. 
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. .  SUMMARY OF THE PROGEEDINGS 

NdCe Of H&g ad. 
Amendes Statement of charges chtd 

HtaringhtCS 

Decem& 2,2003 

Jawary 14,2003 

Februaty Z 1,2003, Mmch 13,2003, Aprir 28,2003, 

April 29,2003, May 5,2003, May 12,2003, May 15, 

Petitio= Apptartd By: 

Respmht Appeared By: 

2003, May 29,2003 and July 21,2003 

scptcmber 15,2003 

N Y S  k p & c m f H € d t b  

5PtIH1Pb’  
Ncw Yo* New York 
Leslie Fistnbcrg, Esq. 

 counsel 

B~remofProfessional M d d  
N Y S  Deparbment of Health 

Ruskin Mumu Falteschdc, P.C. 
by Alexrmder G. BEttantn, Jr., Eq. 
and Nili S. Yolia, Esq. 

STATEMENT OF CHARGFS 

2 



P A ” T  A 

6. Patient A sought mediad trealment at QB Medical in Queens, New Yo& on June 12, 

2003. 00 that date, PdentA met with an internist w h  bok a histmy and mmkd her am. 
Patient A was told that she would haw to see an orthorn for authoMon to receive physical 

t h q y .  (T28-30,51,95; Pct. Ex. 3). 

7, Patient A speaks Spanidq she does not speak my English. As a d t ,  Patient A 
mmmmicated with -me1 at QB Medical through staff members who spoke Spanish. (T26, 
29-30, HI. 

8. 

Ahtoauexarmna$ on 100m and the door m a  closed witb nu om else in the mom. Patient A 

informed Respondent that &e did not speak any English Respond& toold ha that he spoke a 

On June 20,2003, R a t i d  A saw Respondent at QB M e d i d  Respondeat called Patient 
* .  

3 



12. Respondent moved Patht  A”s bra above her chest and he again gabbed her breasts. 

Respondeat leaned against Patient A’s right side and she feit his erect penis against k M y .  
(T32-33,38,71-72,?5,?9-80). 

13. Patient A went home and jmmediateIy told k r  husband what happared (T41). 

14. 

medical records pertaining to Patient A, Respondent did not ask her any questions based oc1 those 

P&mt A had not provided Respondent with any medical records. IfReSpondent h d  

m&. (739). 

4 



15. 

detailed by expat witness, Dr. Ramesh Gidumal. Dtlring the course of the encounter, 

Respondcat neva examid Patieat A’s kk. Respndent did not touch or d Patient A’s 

ni cage. Respondent did not perform any range of motion trsts on Patient A’s ne& tom a m s  

M legs, Reqmndent did not have PatktA walk on k heels and toes. Rqmdmt did not 

check Patient A’s d c x c s  in her arms or legs. Respondent did not exanrint the moyements of 
Patient A’s elbows, WrESts knm w d e s .  l k i p m h t  did not have P d a A  do leg raisw M 

extensions. Pdent A did wt Sit M lie down during the lentire exam Rtspoedwt did not use my 

bo1  or equipment dmiq the mume of the awn. (’l39.1,76,81-82). 

R e s p a  M e d  to perform an physical examiaatiOa of P a t i d  A as 

- 

17. 

wets negative, as documented in hi5 repor$ slnce Respondwt did not tmch Patitnt A’s wrist with 

his wen, a pin, pen or tool. (T598-600; Pet. Ex. 3). 

Respondent could not have examinad Patient A’s wrists b determine that T i l ’ s  sign 

18. 

expert witness, Dr. M e s h  G i d d .  Although Patitnt A complained about back pain radiating 

to her left lower extremity at tk time ofher initial evaluation at QB Madid,  Respwdent fdcd 

to note whethet this cumplaint continued or changed Patient A did not iie down during the 

examination, d i c h  wuuld bavc d e  a mmplete evaluation possible. Respondent failed to 

R ~ e n t  did not paform an approPriate hip examnab * ‘on on Patient A as detailed by 



20. Patient A attcmptcd t~ file a qmrt with the police tbe day following tbe office visit, but 

w h e ~  she went to the police precinct, she feh embarrassed and left bcsmsc there were only men 

there. P d m t  A retumed to ltbt plim precinct a few days later aad 

condud (T41,78,94-95). 

Rcspwdent'a 

2 1. 

2001, Respondent has no hdqxmdent recall of this e~aminatimt and 

exanination of- (T1421,1429,1619). 

Although Respondent admiis tbat he perfotmed an exmimtiw QII Patient A on June 20, 

t#tsad on his 

22. Respondent submitted a bill for his exBminafion of Patient A at the highest possible level 

although his m T d s  do not s q p t  thst level of a comprehensive exanun& - 'on. (T622,652 Pet. 
I 

Ex. 3). 

23. 
does not reflect tbe d u & m  he perfomd on June 20,2001. (Pet. Ex. 33. 

Respondent submitted a report of ex8mination regarding Patient A to QB M e d i d  that 

6 



PATENT B 

26. 
Respondent was to detemme - ifshe needed strtgery. Respondent called Patient B into the 
e m m h t k m  rooin, the door was closed d t k c  wlls no one e k  h thc IDMH k?pb 
Respondent’s testimony that thcre was dwp a chqxmn present during that time 

Rqmndmt sat at a desk and Pdmt B sat on the o h  side. Patient B was not asked to put on a 

gown Respondent then asked Patient B to stand and touch her tom. At this point, Respondent 
stood at Patient B’s side and touched her back (T181-182,384-185,247-248). 

Patient B saw Respondent a QB M e d i d  on Septtmaer 24,2001. P a t i d  B believed that 

27. 

hands. R e p d e n t  stood in h n t  of Patiat E. As Patient B opmd a d  closed her haods, she 

felt Respondeat’s clothed penis in her band Patient B initially thought that her hands w m  too 

close to the edge of the table so she moved her hands and coa.tiaued to open d dose her baads, 
as Respondent insauctbd . Resfw>ndent moved closer to Patient B and again Patient B felt 

Rqmndent’s@ in her hand. Respondent asked PatientB to lie down on thctablt and to 

Respondent asked Patient B to sit on the examination table and to o p  and close ber 

7 



Continut Opening and closirtgherbaeds. PatimtB did so and again felt Respondent’s pen.is in 

h a  hand (Tl82-183,186,265,268-269). 

29. your hnck, you h e  p&n h 

your hips. However, Respondent did not &om an appropriate hip examinaton. He did not 

pursate the hip mas. Respondent p l d  lis hands though Patient B’s pants on ber pelvis, down 

the rresse in her groin, touching her vagina As Patient B was leaving she saw that Respondent’s 

Rqondent then told patied B that whtll you hwe 

penis w a ~  trect (783-1 84,187-1 88,250,270-272). 

30. Respondent failed to perform an appropriate physical examination ofpatient B as 
d d l d  by expert w h e s ~ ,  Dr. Ram& Gidumal. - a t  did not test Patient B’s mwf- 
motion of her torso, axnu or legs, or have her perform leg raises or extensions. Respondent did 

not have Patient B walk on b e l s  and toes. Respondent did not touch Patient B’s toes or have her 

move bcr toes. Xiespondent did not check Patient B’s reflexes or pulses. Rtspondent did not 

utilize any bo1 or equipment such as a pin, f& of hammer. Respondent did mt percuss 
Patient B’s firany bone. (Tl88-190). ’ 

3 1. 

conduct and reposted Respondent’s conduct to the police. (TlWI92). 
On the day following tbe incident, Patient B told her e m p l ~ y ~ ~  about Respondent’s 



Patient €3’3 elbow or pucuss Patient B’s funny b n e  and ask if she had pin  or h g h g ,  (TI 88- 

189,666467; Pet. Ex 5). 

36. 
documented in his 

Respondent did not use my too1 or equipment during the examination Repdent  codd not 

R & q m c h t  did not bve  Phemt B do active or passive kg raises or any range-of-motioa (T188- 

189,672474; Pet. E x  5). 

Rtspondent could not have examined Patient B’s lower extremrtl * ‘cs i d d i n g  refIcxq as 
since Respondent did not check any of Patient B’s reflexes anS 

.. 
have madt h h g s  regarding Patient B’s rangwf-motion in her Iowa w since 

37. 
in his report, since Respondent did not have Patient B move btr toes and Respondent did not 

touchhhertws.(T184, f89,673;Pet.Ex.5). 

Respondeat could not have examtaed - Patient B’s extmsm hall03 longus as documented 

9 



42. 

his insurance company. A woman dressed like a n m  asked Patient G questlorn h u t  hfs 
medical background. Patient C was called into an tXamination room. Pat id  C, Rtspoadent d 
awomanwearhgwhitc,were ail inthemm The duor remained open. Patient C remined 

clothed Respondent had some medical m r d s  h m  Patient C’s prior mamen!. Respondent 

asked Patient C about his complahts but did not ask Patieat C m y t b g  based on his medical 

On February 12,2001, Patient C saw Rcspwdtnt in Respoodent’s oEce as W by 

’ 

records, mm296). 

43. 

lifted his right baed but was moving his left hand slowly, due to pain in his shouldm. 
Rtspwdent yanked Patient C’s a m  d the way up and Patient C told him to take it easy. 

Respoadenthstmctd Patient C to lift his head and mise his bands to the side. Pasienl C 

10 

1 



46. 
longer cover his therapy, based on Rvndmt’s report Patient C complained tu OPMC about 

Respdent’s eXamination because he felt R c ~ p o d e n t  did not evaluatc bim bdepndmtly for 
the insurance company and bcEause Respondent wmte a report indidng he did tests that he 

A few weeks after &g Respondent, Patient C was notified that his hmmxx would no 

-did CT302-304). 

47. 

2001, Respondent has no @dcpmdemt recall of this exBminafioa d a d  based on his 
examhition of report. (T135&13513. 

Although Respondent admits that be performed an M E  on Patient C on Ftbnrary 12, 

: ‘ I  



49. 

d o c m n d  in his report k P d m t  C did not do any rangmf-motion testing and o t k  than 
yanking his a m  up, R + d  did not touch Patieat C. (T292,297,719; Pet. & 7). 

Respondent wdd not have examined Patient C’s upper extremities and d e  the findings 

51. 

hdos longus a d  made the h d h g s  documented in his report since Patlent C did not do leg 
miss. Patient C s t d  the entiretime a d  Patimt C had his shirt, parib, shoes and socks onthe 

entire time. (T297-299,789-720; Ftt. Ex. 7). 

Rapondent could not hawe examined Pdmt C’s lower extremities including txtensor 

52. 

does not reflect the evaluation he performed on February 12,2001. (Pet Ex. 7). 

Respondent submitted a report of exmmab * -MI rcgarding Patient C to Med-Val, h. ht 

53. 
leaving her job at Nassau County M a  Center. As a result, Patiant D injured her beck, left 

shoulder and right Wrist Patient D filed a worker’s compensation daim for ha injuries. (T4SZ- 

453). 

On Febtuary 9,1997, Patient D, a licensed practical nurse, slipped on the ice BS shc was 

* .  

54. Patient D sought medical treatment fhm Dr. S m i I  Butani. Dr. jsutani ordered x-rays, 

examined Patient D and, recornmeadd physical therapy. Patient D received physical tberapy 

12 



59. 

that he reported an exam that he didn’t perform. fl464,484,486487) 

In October 1997, Patient D complained to OPMC about Respondent’s txam m d  the fwt 

13 



. . . . . . .  - - -  

62. R e p d e n t  could not have sd Patient D’s lower artmllitiw w* extensor 

ballos 10- and reflexes and Respondent codd not bavt made the hdings documented in his 
report since Patient D did not do leg raises or extwsions, patient D d the entire time, Patient 

D’s shoes w m  on the en& time and, iRespondent did not use any tool or equipment durlng the 

(T46243,73&7#, 933-935,W; Pet Ex. 93. 

. .  64. 

Patient D, based on her complaint of back pah, Respondent did not @om a fip exam on 
Pdent D. Thae is no notation in his wolfJcsheef or ltport indicating that he did a hip exam. In 
additiw, in order fmRespondent ta perform an approPriate hip mam, Rqmndent would h v e  

h d  to palpate Patieat D’s hip a m  while she was lying facc-up on thc e x ~ m  table, ~t Rqmndmt 

would have had to examine Patient D’3 hips whiIe she sat on the table and did leg mim. 

Howertr, Patient D did not lie or sit on th exam table nm did she do leg misw and R e p d e n t  
did not palpate Patient D. ( T 4 5 W ,  4 6 3 , 1 1 6 1  147; Pet. Ex. 9). 

Although it wodd have been appropriate for Respondent to perform a hip exmmah on on 

14 



69. 

1999, he has no independent recall of the examination and testified based ~1 his report of 

examindon (T1296r1298). 

Although Respondent admitted he paformed an IME for PatiEnt E on Sqrtmnbm 3 9  

15 



PATIENT F 

73. On January 22,1998, P d m t  F s8w Respndcnt in bis office as directed by her insmame 

company. Patient F entered an examination m m  and put OQ a gowa Respondent entered the 

room accom@ed by a womatl wbo stod h tk doorway thmagho~k course O f  the 

examination Although Patient F does not r e d  much detail of the 

that it was ashort exercise thaf included stading, walking on ba hceb and toes and flexing at 

the Waist (TI 10-1 14,133-138). 

* 'on,shedoesredI 

74. 

by expat witness, Dr. Ram& Gidumal. Patient F testZcd tbat the entire exminafion lasted 

less than five miwteS, that Respondent never touched her during the examidion, that. 
R e s p o m t  did not tell her what he was doing as he was doing it and did not inquire abut how 

Rqmndent failed to Mom an appropriate physical examination of Patient F tu detailed 

she felt when doing the things he imtmded her to do. (TI  10-1 14,133-138). 

75. 

gustions r e g d h ~  my medical records he may have had (T154,158,165). 

Patient F did not provide Respondent with any medical records and did not ask her any 



79. 

made findings regarding reflcxa orwannth, tendetaess and strength, all BS dammend  in his 
report, since Rqmndent did not ’touch Patient F. (T135,1174; Pet. Ex. 14). 

Rqmndent could not have examined Patient F’s neck meammi k m w  and legs and 

G 

81. 

and left shoulder, shmting pain down h a  lei? a m  and a creak in her hip. Patient G fled a 

WOWS compensation claim for her injuries. Patient G M v c d  medical mmat for several 

On Decemk 13,1989, Patient G was injznred. Patient G expfficnd pain in her neck 

m& (”362-364). 

17 



85. 

didnot perform a bFeast txmbtim When Rqmdmt cupped herbmast, Patient G suapped 
and asked Respondent ifhe WBS done. Respondent said yes and told Patient G to get dressed and 

Respondent &It Patient G's sib cage and stemurn and cupped hex left b m  Respondent 

go for  x-ray^. (T369-378,374375,4034M). 

86, p)unng the course of this encountet, Patient G was u ~ l s u ~ e  &ut the legitimacy ofthe 

examinatim cIJ69-370,389,397,4ouQ~)~ 

18 



.. . . . . . . . . .  ............... ... . -. . - - - -. - __ ,j--- - -  -. ._ 

91, Rtspondent admits to performing an examination on Patient G 0x1 May 21,1991, but 
Respncimt has no independent d of this exgmiaatioa and t d e d  based on bis medical 

rem&. (TlOlB). 

92. 
to lie on the exam table, famy, which she did nut do. By touching P a l i d  G's vaginal lips and 

There is no evidence that Respondest perfomed a hip exam. fdmt G would bave bad 

19 
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CONCLUSIONS OF LAW 

FIRST: Respondent is found to have engaged in professional mismdud by rtason of 

practicing the profession ofmedicint h d d e a t l y  within the mtaning of N*Y. Edlmiirn Law 
W o n  6530 (2) as charged in the FIRST, SECOND, THIRD, FOURTH, SIXTH and SEvENRi 
Specifidom of mes, and as set forth h Fhdhg of Fact 4 through 66 and 71 through 93, 

sllpra. 
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/ Michael R Golding, M.D. 

chairperson 

W&n M a d ,  M.D. 

Constance Diamond, D.A. 
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APPENDIX I 



STATE OF NEW YORK : DEPARTMIYT OF HEALTB 

S T A ~  BOARD FOR PROFESSIONAL MEDICAZ comwcr 

M J C W L  R GOLDING, M.D, a duly designated m € m  of tk State Board for 

h f e s s i o d  Medical Conduct and of the Hearing &mmittee tkeofdesignated to hear the 

MATTER OF MILTON M. SMITH,  MD, htreby &ms that bc was not present at a portion of 

the hearing sessions conducted on March 13,2003 d May 12,2003. He fwth  aEms.that he 

has rtad and considered the transMipt of proceedings d the evidence rcceived at such b r i n g  

sessions prior to deliberations of the- Hearing Committee on tk 1 S’ day of September, 2003. 

\ 

DATED: octok 6,2003 



STAm OF NEW YORK : DEPARTMENT OF HEALTH 

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT 

INTFiEMATTER 

- 

AFFIRMATTON 

WOODSON MERRELL, M.D., a duly designated m e m k  of the State Board for Professional 

Medical Conduct and of the Hearing Committee thereof designated to h tbe MATTER OF 

MILTON M. SMITH, M.D., k b y  afkm that he was not present at a p r h n  oftk hearing 

sessions conducted on April 28,2003 aod May 5,12,15 and 29,2003. He f u r t k  a f b s  that 

he has read and considered the &anscript of proceedings and the evidence received at such 

1Karing sessions prior tQ de l ib iom of the Hearing Committee on the 15* day of Septemk, 2003. 

DATED: October 6,2003 
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\1Ew YORK STATE 
STATE BOARD FUR PROFESSIONAL MEDICAL CONDUCT 

1 AMENDED -_-I-IIIc---Lc-----lI -- 
STATEMENT 1 

3 
IN THEMATTER 

I 
I 
1 

I 
I 
r 

OF 

CHARGES 

OF 
MILTON M. SMITH, M B .  I 

Milton M. Smith, M.D., the Respondent, was authorized to practice medicine in 

Jew York State on or about July I ,  1972, by the issuance of license number 1 1261 2 

iy the New Yo& State Education Department, 

4. 

FACTUAL ALLEGATIONS 

Patient A was seen by Respondent at 34-09 Queens Boulevard, Queens, New 
York, for evaluat'ion, on June 20,2001, in connection with injuries to her left 

wrist, sustained in a fall, on May 14, 2001. Respondent thereafter wrote a repor 

of examination for QB Medical. (The names of patients are contained in the 

attached Appendix.) 

I. In the course of a purported physical examination but not for a legitimate 

medical purpose, Respondent inappropriately touched Patient A as 

follows: 

a. Respondent inappropriately touched Patient A's 

breasts ; 

Respondent inappropriately touched Patient A's 

vaginal area, and; 

Respondent inappropriately rubbed his clothed penis 

against Patient A's body. I 

b. 

c. 

2. 

3. 

Respondent failed to perform an appropriate physical examination. 

Respondent knowingly and intentionally prepared and submitted to QB 

C A 



Medical a report of his examination of Patient A, which he knew to be 
false in that it did not accurately report the actual nature and scope of his 

evaluation of Patient k .- --.-.+- -_ -.-. .____ - .  

a. 

- --- 

Respondent intended to mislead the recipient@) of the 

report. 

Patient B was seen by Respondent at 34-09 Queens Boulevard, Queens, New 
York, for evaluation, on September 24,2001, in connection with neck and back 

injuries sustained in a car accident, on July 1 , 2001. Respondent thereafter 

wrote a report of examination for QB Medical. 

1. In the course of a purported physical examination but not for a legitimate 

medical purpose, Respondent inappropriately touched Patient 8 as 
follows: 

a. Respondent inappropriately rubbed his clothed penis 

against Patient B's hand; 

b. Respondent inappropriately touched Patient B's 

breasts, and; 

Respondent inappropriately touched Patient B's c. 

vaginal area. 

2. 

3. 

Respondent failed to perform an appropriate physical examination. 

Respondent knowingly and intentionally prepared and submltted to 

QB Medical a report of his examination of Patient B, which he knew 
to be false in that it did not accurately report the actual nature and 

scope of his evaluation of Patient &. 

a. Respondent intended to mislead the recipient(s) of the 

report. 

2 



Patient C was seen by Respondent at 112-47 Queens Boulevard, Forest Hills, 

New Yo&, for evaluation, OR February 12,2001 I in connection with neck, back 

and shoulder injuries sustained in a work-related car accident, on October 13, 

2000. Respdndent thereafter wrote a report of examination for MED-VAL he.. 

1 .  Respondent failed to perform an appropriate physical examination. 
2. Respondent knowingly and intentionally prepared and submitted to MED- 

Val Inc. a report of his examination of Patient C, which he knew to be 
fake in that it did not accurately report the actual nature and scope of his 

evaluation of Patient C. 

.-c- 

a. Respondent intended to mislead the recipient@) of the report. 

Patient D was seen by Respondent at 1670 Old Country Road, Plainview, New 

York, for evaluation, on June 27, 1997, in connection with back, shoulder and 

wrist injuries sustained in a work-retated fall, on February 9, 1997. Respondent 

thereafter wrote a report of examination for Crossland Medical Services, P.C.. 

1. 

2. 

Respondent failed to perform an appropriate physical examination. 

Respondent knowingly and intentionally prepared and su brnitted to 

Crossland Medical Services, P.C., a repod of his examination of Patient 

D, which be knew to be false in that it did not accurately report the actual 
nature and scope of his evaluation of Patient D. 
a. Respondent intended to mislead the recipient(s) of the report. 

Patient E was seen by Respondent at 1719 North Ocean Avenue, Medford, New 

York, for evaiuation, on September 30, 1999, in connection with neck and back 

injuries sustained in a motor vehicle accident, on June 4, 1999. Respondent 

thereafter wrote a report of examination for the First Rehabilitation Insurance 

Company of America. 

3 



F. 

G. 

1 .  

2. 

Respondent failed to perform an appropriate physical examination. 

Respondent knowingly and intentionally prepared and submitted to the 

First Rehabilitation Insurance Company of America a report of his 

examination of Patient E, which he knew to be false in that it did not 

accurately report the nature and scope of his evaluation of Patient E. 
a. Respondent intended to mislead the recipient(s) of the report. 

- 

Patient F was seen by Respondent at 3 670 Old Country Road, Plainview, New 

York, for evaluation, on January 22, 1998, in connection with back injuries 

sustained in a motor vehicle accident, on October 2, 1997. Respondent 

thereafter wrote a report of examination for Allstate. 

1. 

2. 

Respondent failed to perform an appropriate physical examination. 

Respondent knowingly and intentionally prepared and submitted to Allstar 

a repost of his examination of Patient F, which he knew to be false in that 

.it did not accurately report the nature and scope of his evaluation of 
. Patient F. 

a. Respondent intended to mislead the recipient(s) of the report. 

Patient G was seen by Respondent at 749 Union Street, Brooklyn, New Yo&, foi 

evaluation, on May 21, 1991, in connection with injuries to her back, sustained 

in a work-related accident, on December 13, 1989. 

1. 3n the come  of a purported physical examination but not for a legitimate 

medical purpose, Respondent inappropriately touched Patient G as 

follows: 

a. Respondent inappropriately touched Patient G's 

vaginal area and buttock, and; 

Respondent inappropriately touched Patient GIs b. 
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breast; 

2. Respondent failed to perform an appropriate physical examination. 

SPECIFICATlON OF CHARGES 

FIRST THROUGH SEVENTH SPECfFIGATlONS 

FRAUDULENT P R A m C €  

Respondent is charged with committing professional misconduct as defined by 

N.Y. Educ. Law 56530(2) by practicing the profession of medicine fraudulently as 

alleged in the facts of the following: 

1 ~ 

2. 

3. 

4. 

5. 

6. 

7. 

Paragraph A and its respective subparagraphs. 

Paragraph B and its respective subparagraphs. 

Paragraph C and its respective subparagraphs. 

Paragraph D and its respective sub-paragraphs. 

Paragraph E and its respective subparagraphs. 

Paragraph F and its respective sub-paragraphs. 

Paragraph G and its respective subparagraphs, 

ElGHTH THROUGH TENTH SPECIFCATIONS 

WILLFULLY HARASSING. ABUSING OR INTIMIDATING A PATIENT 

Respondent is charged with committing professional misconduct as defined by 

N.Y. Educ. Law §6530(31] by willfully harassing, abusing or intimidating a patient 

either physically or verbally, as alleged in the facts of the following: 

3. 

3. 

10. 

Paragraph A and A I  and its respective subparagraphs. 

Paragraph B and E1 and its respective sub-paragraphs, 

Paragraph G and G I  and its respective subparagraphs. 
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ELEVENTH THROUGH SEVENTEENTH SPECIFICATIONS 

MORAL UNFfTNESS 

Respondent is charged with committing professbnal misconduct as defined in 

N.Y. Educ. Law §6530(20) by engaging in conduct in the practice of the profession of 

medicine that evidences moral unfitness to practice as alleged in the facts of the 

following: 

1 I .  

12. 

13. 

14. 

15. 

--¶a. 

Paragraph A and its respective subparagraphs 

Paragraph 8 and its respective sub-paragraphs. 

Paragraph C and its respective subparagraphs. 

Paragraph 0 and its respective sub-paragraphs. 

Paragraph E and its respective subparagraphs. 

16. 

17. 

Paragraph F and its respective sub-paragraphs. 

Paragraph G and its sespedve subparagraphs. 

EIGHTEENTH THROUGH TWENTY-THIRD SPECIFICATIONS 

WILLFULLY MAKING OR FILING A FALSE REPORT 

Respondent is charged with committing professional misconduct as defined in 

V.Y. Educ. Law §6530(21) by wilfully making or filing a false report, or failing to file a 

'eeport required by jaw or by the department of health or the education department, as 

alleged in the facts of: 

18. 

19. 

!Q . 

!I. 

!2. 

Paragraph A and A3. 

Paragraph B and B3. 

Paragraph C and C2. 

Paragraph D and D2. 

Paragraph E and E2. 

6 



- - .... - - .  - - 
- - - -  ...... - - - - -  ' i -  - -  

. . .... . 

23. Paragraph F and F2. 

--e3-*- TWENTY-FOURTH SPECIFICAJIUN 

NEGLIGENCE ON MORE THAN ONE OCCASION 

Respondent is charged with committing professional misconduct as defined in 
N,Y. Educ. Law §6530(3) by practicing the profession of medicine with negligence rn 

mure than one occasion as alleged in the facts of two or more of the following: 

24. Paragraph A and A2 andlor, Paragraph B and B2 andor, Paragraph C and C1 

andor, Paragraph 0 and Df andor, Paragraph E and El andor, Paragraph F 

and F1 andlor, Paragraph G and G2. 

DATED: January 1-003 
New Yo&, New York <- 

Roy Nemerson 
Deputy Counsel 
Bureau of Professional 

Medical Conduct 
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NEW YORK STATE 
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT 

DEPARTMENT OF HEALTH 

NOTEE 1 I--- 
IN THE MATTER I I 

I 1 

I -1- 

L 
I c r 

I 
1 
I 

OF i OF 
I 
I 
I HEARING 

1 I Milton Smith, M.D. I 

! I i I 
L 

TO: Milton Smith, M.Q. 
do Jankoff & Gabe, P.C. 
575 Lexington Avenue 
New York, NY 10022 

_ _  

PLEASE TAKE NOTICE: 

A hearing will be hetd pursuant to the provisions of N.Y. Pub. Health Law 5230 

and N.Y. State Admin. Proc. Act 55301 -307 and 401. The hearing will be conducted 

before a committee on professional conduct of the State Board for Professional Medical 

Conduct on January 16, 2003, at 1O:OO am., at the Offices of the New York State 

Department of Health, 5 Penn Plaza, 6" Floor, NYC 10001 , and at such other adjaurnec 

dates, times and places as the committee may direct. 

At the hearing, evidence will be received concerning the allegations set forth in 

the Statement of Charges, which is attached. A stenographic record of the hearing will 

3e made and the witnesses at the hearing will be S W Q ~  and examined. You shall appr 

~n person at the hearing and may be represented by counsel. You have the right to 

m d u c e  witnesses and evidence your behalf, to issue or have subpoenas issued or 

pur behalf in order to require the production of witnesses and documents, and you m2 

mss-examine witnesses and examine evidence produced against you. A summary oi 

he Department of Health Hearing Rules is enclosed. 

The hearing will prmeed whether or not you appear at the hearing. Please note 

hat requests for adjournments must be made En writing and by telephone to the Mew 

fork State Department of Health, Division of Legal Affairs, Bureau of Adjudication, 

4edley Park Place, 433 River Street, Fiff h Floor South, Troy, NY 121 80, ATTENTION: 

-ION. IYRONE BUTLER, DIRECTOR, BUREAU OF ADJUDICATION, (henceforth 

Bureau of (Telephone: (51 8-402-0748)? upon notice to the attorney for 



the Department of Health whose name appears below, and at least five days prior to th  

scheduled hearing date. Adjournment requests are not routinely granted as scheduled 

dates are considered dates certain. Claims of court engagement will require detailed 

Affidavits of Actual Engagement. Claims of illness will require medical documentation. 

Pursuant to the Provisions of N.Y. Pub. Health Law 823011 OMcE. you s hail fife a 

written answer to each of the charges and alleqations in the Statement of Charges not 
less than ten davs ~ r j o r  to the date of the hearino. Anv chaqe or alleaation not so 

answered shall be deemed admitted. You may wish to seek the advice of counsel prior 

to filing such answer. The answer shall be filed with the Bureau of Adjudication, at the 

address indicated above, and a copy shall be forwarded to the attorney for the 

Department of Health whose name appears below. Pursuant to 5301 (5) of the State 

Administrative Procedure Act, the Department, upon reasonable notice, will provide at 

charge a qualified interpreter of the deaf to interpret the proceedings to, and the 

testimony of, any deaf person. Pursuant to the terms of N.Y. State Admin. Proc. Act 

5401 and 10 N.Y.C.R.R. $51 .B(b), the Petitioner hereby demands disclosure of the 

' 

Evidence that the Respondent intends to introduce at the hearing, including the names 

ivitnesses, a list of and copies of documentary evidence and a description of physical c 

Aher evidence which cannot be photocopied. 

At the conclusion of the hearing, the committee shall make findings of fact, 

mnclusions concerning the charges sustained or dismissed, and in the event any of thl 

Aarges are sustained, a determination of the penalty to be imposed or appropriate 

action to be taken. Such determination may be reviewed by the Administrative Review 

3oard for Professional Medical Conduct. 

THESE PROCEEDINGS MAY RESULT IN A DETERM1NAflON 

THAT YOUR LICENSE TO PRACTICE MEDICINE IN NEW 

YORK STATE BE REVOKEb OR SUSPENDED, AND/OR THAT 

YOU BE FINED OR SUBJECTTO OTHER SANCTIONS SET 

2 



DATED: 

OUT IN NEW YORK PUBLIC HEALTH LAW §§230-a. YOU 

ARE URG€QTOOBTAIN AN AlTURNEYTO REPRESENTYOU 
IN THIS MATER. 

New Yo&, New Yo& 
December Z,2002 1 

Roy Nemersan 
Deputy Counsel 
Bureau of Professional 

Medical Conduct 

Inquiries should be directed to: Leslie Eisenberg 
Associate Counsel 
Bureau of Professional Medical Conduct 
5 Penn Plaza, 6" Floor 
NYC 10001 
2 1 2-268-6806 
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